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Abstract

Disharmony of laws and regulations occurs due to sectoral egoism of ministries/agencies in the process
of planning and establishing laws. The hierarchy of laws and regulations aims to determine the degree
of each in order to create a harmonious system of laws and regulations. But in fact, conflict between laws
and regulations is still one of the legal problems in Indonesia that has not been resolved. Another
problem lies in the many dispute resolution laws and regulations, namely the many conflicts of norms
in the law itself, it is not uncommon for there to even be arrangements under the law that should
originate from the law, but instead have conflicting contents. The Birth of Regulation of the Minister of
Law and Human Rights No. 2 of 2019 concerning Settlement of Disharmony in Legislation and
Regulations is considered as a form of change in seeking alternative settlements outside the court by
means of mediation if there is a conflict of norms between laws and regulations. This mediation emerged
as an answer to dissatisfaction with resolving normal conflicts through courts which took a relatively
long time, required a lot of money, their ability to handle complex cases and the decisions produced by
the courts often caused dissatisfaction with the parties. So that raises the problem, What are the factors
that prompted the issuance of Minister of Law and Human Rights Regulation No. 2 of 2019 regarding
the settlement of disharmony of laws and regulations through mediation? In accordance with the
formulation of the problem, the method used in this study is the method of normative legal research.
The results of the study show that as a settlement of statutory disputes using the mediation method,
there is new hope for the birth of a new institution that can provide a middle way for resolving statutory
disputes in Indonesia. However, the delegation of the Ministerial Regulation should be given clear
boundaries to avoid overlapping regulations so as not to cause confusion in its implementation.
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INTRODUCTION

Amendments to the 19455 Constitution of the Republic of Indonesia (hereinafter referred
to as the "1945 Constitution of the Republic of Indonesia") which are quite fundamental and
change the paradigm of state administration are contained in Article 1 paragraph (2) and
paragraph (3) of the 1945 Constitution of the Republic of Indonesia. In Article 1 paragraph (2)
of the 1945 Constitution of the Republic of Indonesia it is stated that: "Sovereignty is in the
hands of the people and implemented according to the Constitution". Whereas Article 1
paragraph (3) of the 1945 Constitution of the Republic of Indonesia emphasizes that "The State
of Indonesia is a State of Law, this provision is an affirmation of the ideals of the founding
fathers, that the state of Indonesia that is aspired to is a state based on law (rechtsstaat) not a
state based on mere power (matchtsstaat), and shows that the existence of law in the country
of Indonesia is important, therefore laws need to be made, enacted, enforced, evaluated, and
perfected in accordance with developments in legal requirements.
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Even though law enforcement has been carried out on the types of laws and regulations,
conflicts between laws and regulations are still a "homework" that until now has overshadowed
the government. Every year, there are many laws and regulations promulgated by the Ministry
of Law and Human Rights (hereinafter referred to as “Kemenkumham”). According to data from
the Ministry of Law and Human Rights in 2016 there were 2,699 laws and regulations
promulgated, then 2,723 in 2017, and 2,746 regulations in 2017. In the last 3 years, there have
been 8,168 new laws and regulations promulgated. Of these figures, ministerial/non-
ministerial government agencies/institutions regulations were the most frequently made
regulations, namely 6,258.

The large number of laws and regulations that are promulgated each year have both
positive and negative impacts. From the positive side, there is a serious government action to
guarantee legal certainty to the community. Meanwhile, on the negative side, this has an impact
on increasing the possibility of conflicting norms, both vertically and horizontally. Against
norms that are vertically contradictory, there are legal rules governing the review of laws and
regulations and institutions authorized to review these laws and regulations, namely Article
24A and Article 24C of the 1945 Constitution of the Republic of Indonesia in conjunction with
Law No. 48 of 2009 concerning Judicial Power, Law no. 3 of 2009 concerning the Supreme
Court, and Law no. 8 of 2011 concerning the Constitutional Court.

After the amendment, the 1945 Constitution of the Republic of Indonesia provides a
separate position for the regulatory review mechanism (regeling). The existence of the
Constitutional Court (hereinafter referred to as the "MK") as one of the institutions that exercise
judicial power provides fresh air in the course of democratic governance in Indonesia. The
negative function of the legislator is able to provide a sense of justice in society, it has been
proven that during the 15 years since its establishment, the Constitutional Court was
considered to have made a good contribution in maintaining the course of democracy in
accordance with the constitutional mandate of the 1945 Constitution of the Republic of
Indonesia to regulate the authority to review statutory regulations under statutes against
statutes. In contrast to the Constitutional Court, the review of regulations at the Supreme Court
(hereinafter referred to as "MA") is still unable to satisfy the public's sense of justice and has
many records on its implementation. Supreme Court decisions in the 2017-2018 period, there
were 164 (one hundred and sixty four) cases of judicial review with details of 40 (forty) cases
being granted; rejected 52 (fifty two) cases; unacceptable 72 (seventy two) cases. This indicates
that the government still needs special attention in maintaining the quality of its legal products
because there are certainly not a few regulations based on the tested laws.

For all these problems, on 12 February 2019 the Ministry of Law and Human Rights issued
Regulation of the Minister of Law and Human Rights No. 2 of 2019 concerning Settlement of
Disharmony of Legislation through Mediation. Based on this regulation the Director General of
Legislation at the Ministry of Law and Human Rights is given the authority to carry out conflict
resolution/disharmony in conflicting laws and regulations both vertically and horizontally.
This regulation is seen more as an alternative to the judicial review model in the Supreme Court.
This is based on the practice of judicial review trials in the Supreme Court which take a
relatively long time, require alot of money, the ability to handle complex cases and the decisions
produced by the court often cause dissatisfaction with the parties. Of course, the nature of
settling cases at Kemenkumham which is faster, simpler and less costly will benefit the
community more.

The existence of a mechanism for resolving conflicts or regulatory disputes outside the
court (non-litigation) by mediation has never been known before in Indonesia. The dispute
resolution mechanism outside the court that is known is the dispute resolution mechanism
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regulated in Law no. 30 of 1999 concerning Arbitration and Alternative Dispute Resolution.
Through this law, several alternative dispute resolution models can be identified, such as
arbitration, mediation, reconciliation, consultation, negotiation, and expert judgment.
However, it should be noted that alternative dispute resolution as stipulated in Law no. 30 of
1999 concerning Arbitration and Alternative Dispute Resolution are efforts that are better
known in the realm of private law whose implementation is rarely known in the realm of public
law. There are several examples regarding the dispute resolution model in Indonesia which has
been integrated with the authority of state institutions and/or courts, namely mediation
regulated in the Supreme Court Regulation (hereinafter referred to as "PERMA") No. 1 of 2016,
the diversion regulated in Law no. 11 of 2016, and settlement of land disputes stipulated in the
Minister of Agrarian Regulation No. 11 of 2016.

Even though Indonesia is actually familiar with the out-of-court dispute resolution
mechanism in the realm of public law, if we look again at the mechanism stipulated in Minister
of Law and Human Rights Regulation No. 2 of 2019 concerning Settlement of Disharmony of
Legislation through Mediation cannot be fully equated with these dispute resolution
mechanisms. Juridically, the authority of the Menkumham in organizing conflict resolution
mechanisms of laws and regulations through mediation still raises debates in society, both from
various professional circles such as legal experts, advocates, lecturers and law students
regarding its existence. This is influenced by the capacity of Menkumham as the founder of
Ministerial Regulation No. 2 of 2019 concerning Settlement of Disharmony of Legislation
through Mediation as an alternative to dispute resolution is considered as if it mixes executive
and judicial authorities.

Based on the legal facts above, a problem can be drawn, namely what are the factors that
prompted the issuance of Minister of Law and Human Rights Regulation No. 2 of 2019 regarding
the settlement of disharmony of laws and regulations through mediation? And how is the
implementation of Regulation of the Minister of Law and Human Rights No. 2 of 2019 regarding
the resolution of disharmony of laws and regulations through mediation against testing laws
and regulations in Indonesia?

RESEARCH METHODS

The research method used is normative research, because in research the source of
research datais in the form of library materials or so-called library research, which is aresearch
method that collects data from several literatures. In addition to primary and secondary legal
materials, the author also uses non-legal materials. The approach will be more directed to the
statutory approach. With research that is prescriptive, it will be able to provide an overview or
formulation of the problem in accordance with the circumstances or facts that exist. The data
analysis technique used in this research is data analysis through a deductive method.

RESEARCH RESULTS AND DISCUSSION
Driving Factors for the Issuance of Minister of Law and Human Rights Regulation No. 2
of 2019 concerning Settlement of Disharmony of Legislation through Mediation

Judicial Review at the Supreme Court is said to still not provide adequate access to justice,
even though the Judicial Review mechanism in the Supreme Court is a litigation route which,
when viewed from the 1945 Constitution of the Republic of Indonesia, can be said to be the
main settlement route when there are statutory regulations under conflicting laws. The
Supreme Court does not have the authority to resolve conflicting laws and regulations
horizontally even though in practice this often happens, as an example is when there are two
conflicting Ministerial Regulations. Horizontal conflicting laws and regulations currently have
astatus in no man's land (terra in cognita). When seen in the formulation of Article 1 paragraph
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(1) PERMA No. 1 of 2011 concerning the Right to Judicial Review states that "The Right to
Judicial Review is the authority of the Supreme Court to assess the material content of statutory
regulations under laws against higher level statutory regulations".

The right of judicial review is the nomenclature used in PERMA No. 1 of 2011. The source
of this authority is none other than the 1945 Constitution of the Republic of Indonesia, precisely
in Article 24A paragraph (1) which regulates the authority of the Supreme Court, namely to
review statutory regulations under laws. In addition to the anxiety that arose from the Ministry
of Law and Human Rights, in practice the judicial mechanism for the Right to Judicial Review
also drew alot of criticism from the public, including highlighting the cost of cases, the openness
of trial procedures, and the enforcement of decisions. Regarding the cost of the case for the right
of judicial review, the costs will be borne by the applicant. Article 2 paragraph (4) PERMA No.
1 of 2011 concerning the Right to Judicial Review stipulates that the applicant pays an
application fee when registering an application for objection, the amount of which is set
separately. The phrase "the amount is determined by yourself" clearly does not provide legal
certainty for justice seekers. Because in practice, the court fee charged is IDR 1,000,000.00 (one
million rupiah). The Supreme Court reasoned that the high cost was because the Right to
Judicial Review was not a case funded by the state, another reason being the need to publish a
decision which required money. In view of this, it is necessary to question again the application
and potential derogation of the principles of simple, speedy and low-cost justice as stipulated
in Law no. 48 of 2009 concerning Judicial Power.

The implementation of Article 24A of the 1945 Constitution of the Republic of Indonesia
carried out by the Supreme Court has not yet opened wide access to justice. From the
government's perspective, the Minister of Law and Human Rights as the organizer of
governance in the field of law has anxiety about the mechanism for reviewing regulations
(regeling) in the Supreme Court because this mechanism does not recognize conflicting laws
and regulations horizontally. Meanwhile, from the perspective of society, there is criticism in
terms of the burden of case costs, procedural law, and the binding power of decisions.
Therefore, Regulation of the Minister of Law and Human Rights No. 2 of 2019 concerning
Settlement of Disharmony of Legislation through Mediation is an alternative formed by the
Menkumham in addition to the mechanism for reviewing laws and regulations in the Supreme
Court to provide legal certainty for justice seekers and prevent government stagnation caused
by a regulatory vacuum.

Another driving factor was the issuance of Minister of Law and Human Rights Regulation
No. 2 of 2019 concerning Settlement of Disharmony of Legislation through Mediation, namely
the issuance of Presidential Instruction No. 7 of 2017 concerning Collection, Supervision,
Control of Policy Implementation at the Level of State Ministries and Government Agencies. The
Presidential Instruction is a manifestation of the President's political will in realizing an easy
doing business system and simplification of law. Based on this, an understanding emerges that
every Menkumham is responsible for the problems faced and must have initiatives to resolve
them, which of course are in accordance with the corridors of their respective government
affairs. In the context of the Menkumham, in particular is the problem of the large number of
overlapping regulations that disrupt the investment climate so that it hinders the realization of
easy doing business. Because of this, Menkumham is one of the parties responsible for the
implementation of legal simplifications. With the current number of overlapping regulations, it
is still far from simplification of the law. Based on this, in order to address these problems, it is
necessary to have initiatives in the form of alternative means so that they can immediately
resolve conflicts/disharmonies between laws and regulations.
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If viewed from the principle of conformity between the type and content material, you
will find nuances of ambiguity in the regulation of the Minister of Law and Human Rights No. 2
of 2019. Regarding the contents of the Ministerial Regulation regulated in Article 8 of the PPUU
Law, the authority to resolve conflicts/disharmony as regulated in the Regulation of the
Minister of Law and Human Rights No. 2 of 2019 is only given by Ministerial Regulation which
means it is at the same level. This makes the content of the Minister of Law and Human Rights
Regulation No. 2 of 2019 has the potential not to meet the type of content that further regulates
the regulations above it. The position of the Ministry of Law and Human Rights is not higher
than other bodies/agencies/commissions/ministry, and there is also no guarantee that it has a
position as a neutral institution in resolving a conflict. Then the mechanism of Regulation of the
Minister of Law and Human Rights No. 2 of 2019 concerning Settlement of Disharmony of
Legislation through Mediation is also prone to injuring the principles of order and legal
certainty because the principle of conformity between the type and content material is not
fulfilled. In addition, the PPUU Law still leaves many gaps in the regulation regarding the types
of institutional /agency/commission regulations that encourage the emergence of sectoral egos.
Moreover, the authority of Menkumham in terms of harmonization of regulations is still very
limited. It was on this basis that the Minister of Law and Human Rights issued Regulation No. 2
of 2019 concerning Settlement of Disharmony of Legislation through Mediation as a legal
breakthrough.

Implementation of Minister of Law and Human Rights Regulation No. 2 of 2019
concerning Settlement of Disharmony of Legislation Through Mediation Against Testing
Legislation in Indonesia

The issuance of Regulation of the Minister of Law and Human Rights No. 2 of 2019 is the
government's progressive response to the many regulations currently in effect in Indonesia
(obese) and not infrequently some of them contain conflicting norms (conflict), for example,
problems that have been "busy" reported in the media, namely the KPU Regulation problem.
The emergence of such problems is a few examples of the failure of government oversight in
terms of efforts to form regulations (regeling). In fact, in matters of drafting regulations
(regeling) it will be very vulnerable to being infiltrated by political interests, while on the other
hand the formation of regulations must be based on a system. Ironically, the current regulatory
system is still far from perfect. There is a gap that encourages sectoral egos in
institutions/agencies/commissions in forming regulations, so that the impact on the
disharmony of the norms formed. The issuance of Regulation of the Minister of Law and Human
Rights No. 2 0f 2019 was not without controversy, criticism of this regulation came from various
quarters. In this discussion, the researcher will describe the nuances of ambiguity found in the
formulation of the norms of the Minister of Law and Human Rights Regulation No. 2 of 2019
concerning Settlement of Disharmony of Legislation Through Mediation which then has an
impact on the implementation of the Regulation when viewed from the principles of forming
statutory regulations.

Regulation of the Minister of Law and Human Rights No. 2 of 2019 contradicts higher laws
and regulations. Ministerial Regulations have the status of other regulations in the PPUU Law.
Although not specifically included in the hierarchy in Article 7 paragraph (1) of the PPUU Law,
the existence and implementation of Ministerial Regulations are still recognized and regulated
in Article 8 paragraph (1) of the PPUU Law. When associated with this research, Regulation of
the Minister of Law and Human Rights No. 2 of 2019 authorizes himself to be able to resolve
disharmony of laws and regulations through mediation. This is regulated in Article 5 and then
the meaning of disharmony of laws and regulations is defined in Article 1 point 2 of Minister of
Law and Human Rights Regulation No. 2 of 2019. This means that if we look at the formulation
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of the provisions of the norms of Article 5 and Article 1 number 2 of the Regulation of the
Minister of Law and Human Rights No. 2 of 2019, grammatically what is meant by disharmony
is: Settlement of conflicts/contradictions between legal norms; And Conflicts of authority that
arise due to the enactment of laws and regulations.

Regarding the phrase "Resolving conflicts/disputes between legal norms" in Article 1
point 2 of Regulation of the Minister of Law and Human Rights No. 2 of 2019, of course, this
article contradicts the provisions of the norms governing the settlement of legislation in the
PPUU Law. In Article 9 paragraph (1) and paragraph (2) of the PPUU Law it states: "(1) In the
event that a law is suspected of being contradictory to the 1945 Constitution of the Republic of
Indonesia, the review shall be carried out by the Constitutional Court. (2) In the event that a
statutory regulation under a law is suspected of being contradictory to a law, the review will be
carried out by the Supreme Court.” This means that the PPUU Law already regulates the
mechanism for settling statutory regulations where if there is a norm contained in the Act then
it conflicts with the 1945 Constitution of the Republic of Indonesia, then the settlement is
through the Constitutional Court. Meanwhile, if there is a conflict with the norms of a statutory
regulation under the law (according to the type and hierarchy of Article 7 paragraph (1) and
Article 8 paragraph (1) of the PPUU Law) against the law, then the resolution is to the Supreme
Court. The researcher also believes that the issuance of Minister of Law and Human Rights
Regulation No. 2 of 2019 concerning Settlement of Disharmony of Legislation through
Mediation can be said to be redundant and over-reaction, because the institutionalization of the
function of reviewing laws and regulations in the sense of the subject who will carry them out,
is expressly regulated by the 1945 Constitution of the Republic of Indonesia in Article 24A
paragraph (1) which confirms that the Supreme Court has the authority to adjudicate at the
cassation level, examine statutory regulations under the Law against Laws, and has other
powers granted by Laws and Article 24 C paragraph (1) which confirms that the Constitutional
Court has the authority to try at the first and final levels whose decision is final to review the
Law against the 1945 Constitution of the Republic of Indonesia. This provision has ended the
long debate about the authority to review statutory regulations when it is associated with a
judicial approach, then it will relate to the principle of a judicial power that is free/independent
and independent. And at least it becomes clear if the realm of reviewing statutory regulations
under the Law becomes the authority of the Supreme Court as the holder of judicial power.
Because if this authority is placed in the Menkumham, with a position that is not independent
and notindependent, it will be difficult for the institution to carry out its functions and authority
as it should, let alone test the legal products of other state institutions which the 1945
Constitution of the Republic of Indonesia has given considerable authority to.

The authority to review statutory regulations under the law, which is the domain of
judicial power, is also strictly regulated in Article 31A paragraph (1) of Law no. 3 of 2009
concerning the Supreme Court, in that article it states that the Supreme Court has the authority
to review statutory regulations under the Act against the Act. Therefore, Regulation of the
Minister of Law and Human Rights No. 2 of 2019 concerning Settlement of Disharmony of
Legislation through Mediation, not only violates the Constitution, but also violates the
provisions of the norms regulated in the provisions at the level of the Law. Meanwhile, the
authority to examine a law that is contrary to the Constitution is regulated in Article 24C
paragraph (1) of the 1945 Constitution of the Republic of Indonesia, which states: "The
Constitutional Court has the authority to try at the first and final levels whose decisions are
final to review laws against the Constitution, decide disputes over the authority of state
institutions whose authority is granted by the Constitution, decide on the dissolution of political
parties and decide on disputes over the results of general elections.” Then Article 10 paragraph

Jeane Neltje Saly, et al. - Universitas Tarumanagara 1132



JETISH: Journal of Education Technology Information Social Sciences and Health
E-ISSN: 2964-2507 P-ISSN: 2964-819X
Vol. 2 No. 2 September 2023

(1) letter a of Law no. 8 of 2011 concerning the Constitutional Court, states: "The Constitutional
Court has the authority to try at the first and last levels whose decision is final to review the
Law against the 1945 Constitution of the Republic of Indonesia."; and Article 29 paragraph (1)
letter a of Law no. 48 of 2009 concerning Judicial Power, states: "The Constitutional Court has
the authority to try at the first and last level whose decision is final to review the Law against
the 1945 Constitution of the Republic of Indonesia."

Therefore, the researcher is of the opinion that the authority to resolve disharmony of
laws and regulations granted by the Minister of Law and Human Rights through Minister of Law
and Human Rights Regulation No. 2 of 2019 contradicts a number of higher laws contained in
the hierarchy of laws and regulations, namely Article 24A paragraph (1) and 24C paragraph (1)
of the 1945 Constitution of the Republic of Indonesia, Article 9 paragraph (1) of the PPUU Law,
Article 31A paragraph (1) of Law no. 3 of 2009 concerning the Supreme Court, Article 10
paragraph (1) letter a of Law no. 8 of 2011 concerning the Constitutional Court, and Article 20
paragraph (2) letter b and Article 29 paragraph (1) letter a of Law no. 48 of 2009 concerning
Judicial Power. If this is allowed to continue, it will actually cause the hierarchical building or
legal pyramid to become porous and even damaged, because it is not in accordance with the
principle of conformity between the type and content material because it is contrary to the basic
values contained in Pancasila and the 1945 Constitution of the Republic of Indonesia as the
highest legal basis, thus causing the rule of law system in Indonesia to fail.

CONCLUSION

The main factor driving the issuance of Minister of Law and Human Rights Regulation No.
2 of 2019 concerning Settlement of Disharmony of Legislation through Mediation is a judicial
review in the Supreme Court as a litigation route that has not yet opened wide access to justice
for the community and also the government. From the public's point of view, judicial review or
judicial review cases at the Supreme Court still reap a lot of criticism regarding the legal
proceedings. From the government's point of view, the judicial review in the Supreme Court
cannot cover the current problem, namely horizontal conflict of regulations. And the
implementation of conflict resolution mechanisms/disharmony of laws and regulations
through mediation by the Menkumham in Minister of Law and Human Rights Regulation No. 2
of 2019 concerning Settlement of Disharmony of Legislation through Mediation, procedurally
proved to be effective in resolving regulatory conflicts/disharmony, but these Regulations still
give a nuance of ambiguity and based on their source of authority, the Menkumham is not
authorized to carry out conflict resolution/disharmony of statutory regulations through
mediation because Ministerial Regulations can only be formed based on delegated authority,
because the Minister as Assistant to the President does not have attribution authority to form
statutory regulations. Therefore, a Ministerial Regulation can only be formed if it is ordered
from a higher statutory regulation.
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